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July 29, 2020 
Senate Judiciary, House Courts of Justice, and Public Safety Committees
2020 Special Session 
I thank the Committees for the opportunity to provide testimony.
First, I encourage the Committees to think big.  Moving forward, we must find ways to both keep people out of the criminal justice system and help those within the system.  The current criminal justice system is not widely praised and too often leaves all participants frustrated and unheard.   The system neither solves problems nor repairs harm but focuses on punishment when clients and many victims want a resolution involving an apology and help.  We need a system including elements of restorative justice.  
Our public defenders seek to find help and solutions for our clients in a system not designed for either.  We talk to and do work with victims.  We craft creative out of the box solutions.  We partner with community stakeholders to try to find better ways to decrease future harm and help our clients find better lives in the long-term.  
We must replace the current punishment system with one designed for preventing and addressing harm.   Public defenders’ clients are often victims themselves. Victims of crime, abuse, violence, poverty and racism.  Victimization often leads to behaviors that result in arrest.  Today’s victim is all too often tomorrow's client.  
Our clients are poor, suffering from housing, job, and health instability.  Despite this, they are almost always ordered into some type of supervision that expects strict compliance.  In FY2020 the most frequent type of case handled by public defenders was not a substantive offense but allegations of violating 19.2-306 Revocation of Suspended Sentence and Probation.  
In Virginia there are 11 standard conditions of probation as well as an endless number of special conditions that are limited only in very rare instances.  Standard conditions include:  
· maintaining employment 
· reporting whenever and as often instructed 
· allowing a probation officer to visit home or place of employment whenever and as often as they demand 
· refrain from using alcoholic beverages 
· refrain from using or possessing controlled substances or paraphernalia 
· prohibits changing residence without notification
One has to ask how anyone, much less someone struggling with substance use disorder, mental health challenges, or housing and job instability could ever comply with such lofty expectations.
Providing those in need with support does not need to come with a threat of reincarceration if they fall short.  Solutions include capping the amount of time an individual can be placed in supervision and limiting the conditions of supervision.   Mentally ill individuals need treatment not arrest and incarceration.   The General Assembly is to be congratulated for supporting mental health dockets but most mentally ill need never enter the criminal justice system. Crisis Intervention Training must be expanded.  
We need to change the Code to allow for significantly greater discretion.  Too often, Judges and prosecutors say their “hands are tied”.  The General Assembly can give the courts and prosecutors freedom to embrace alternative solutions and grant mercy.  The ability to defer and dismiss must be expanded and mandatory minimums must be eliminated. (for mandatory minimums, see attached)
Expanding the ability to defer disposition will provide more avenues for creativity and mercy, however it risks more instances of discrimination and disparate treatment if more is not done to change the system.  
We need a system that is fair.  Aside from wealth, the likelihood of arrest, release upon arrest, and final outcome of a case depends more on which jurisdiction you are in and the decisions of individual actors than any other factor.  This can be changed by capturing and tracking data.  
We must collect data so that we can catch unintended discrimination as well as bad actors.  One easy first step is to start tracking demographic information on the sentencing guidelines worksheet specifically race.
Prosecutors decide who is charged and how they are charged.  This is enormous power.  Despite this power and discretion, Virginia’s prosecutors are not required to collect and report any data related to these decisions or demographics data. The public and lawmakers need to know what decisions are being made.  We need to know who is being charged, who is being granted leniency and who is not.   
Finally, in our most recent survey of 330 Public Defenders across the Commonwealth when asked what one thing you would change about your jurisdiction one repeat answer was the Judges.   The General Assembly has repeatedly appointed prosecutors as judges.  Every judge brings with them to the bench the experiences and viewpoints of their prior practice. Former prosecutors will inevitably view each case through the lens of a prosecutor. It is our fear that many are still trying to prosecute from the bench.  The General Assembly should appoint more public defenders to judgeships.  
Public Defenders, and our work, must be valued.  Currently we are understaffed both relative to our needs and in relation to the Commonwealth’s Attorneys.  We are paid less than the Commonwealth’s Attorneys and grossly under-resourced in comparison to Law Enforcement.  We are not afforded the same courtesy and respect by our courts as the Commonwealth and Law Enforcement.   
I ask that you reallot at least some of our unallotted new attorney positions provided in the 2021 budget.  Additionally, provide funding so that we can raise our starting salaries to that of the Commonwealth’s Attorneys.  
In addition to these sentiments there are specific measures that can be taken now to send a clear message about what you want from law enforcement and the prosecution.  
First, we must end police encounters that further the community distrust of law enforcement.  To this end we must stop pretextual encounters. 
· Traffic stops should not turn into criminal investigation.  All traffic stops for violations of traffic or equipment regulation should end with a traffic summons or an admonition to change behavior or repair equipment. 
· Traffic stops for routine vehicle maintenance issues that do not affect public safety, e.g., loud exhaust, dangling objects, should be secondary offenses and not be the initial basis for a stop. 
· The practice of searching vehicles based on the odor of marijuana should stop.
· The practice of requesting permission to search a vehicle after a routine traffic stop must stop. This type of policing pits law enforcement against the citizenry sending the clear message that law enforcement believes certain individuals (but not others) are a threat to public safety. This simply is not the case.
Second, we must remove all barriers to due process and a fair trial.
Pretrial:
Those who are incarcerated prior to trial are more likely to plead guilty simply to get out of jail.  The result is that the rich have greater access to due process than the poor.
Pretrial supervision, meant to be a replacement for detention, is now being ordered more often than not.  This is unnecessary and a waste of scarce resources.  
To combat this, we must mandate that daily court practices adhere to the presumption that an individual charged with a crime is innocent.  To this end:
· All individuals arrested for a misdemeanor should be released without the necessity of cash bail. 
· Pretrial supervision should be ordered only in cases that otherwise would result in detention and specific factors should have to be proven by the prosecution to justify restrictions on movement, drug use monitoring, in-person check-ins, etc.
· All presumptions against bail should be repealed. 
Trial:
· End the practice of enacting a trial penalty.  
· Jury sentencing only at the request of the accused. (See attached)
· Stop over-charging or stacking charges. 
Conviction:  
We need to focus on addressing harm and not simply enacting punishment and permanently stigmatizing people.   Some steps to accomplish this:
· Limit duration and conditions of supervision.
· Create a meaningful right to sentencing appeal. 
· Meaningful ability to earn early release.  
· Enact meaningful expungement. 
In closing, I encourage the Committee to not give in to fear mongering.  Public Defender case data show that the majority of cases are misdemeanors and the majority of felonies are non-violent.  Yet year over year change is thwarted with concerns about the most extreme, albeit, rare cases.  This does not have to continue.  The calls for change are almost all focused on day to day actions that previously have gone unnoticed beyond those communities most impacted. That has changed, so must the system. 
Thank you for this opportunity, 

Maria Jankowski
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Deputy Director 


ATTACHMENT
Elimination of Mandatory Minimums and allow for Jury Sentencing only at the request of the Defendant:
[bookmark: _GoBack]Mandatory minimums strip away the ability of judges to use their discretion in determining an appropriate sentence based on the individual cases before them.  So many Virginia criminal code sections cover a broad range of behavior and treating every violation of those code sections as exactly the same promotes a fundamental unfairness. The use of mandatory minimums has resulted in unnecessarily long sentencing, disproportionate impacts on community of color, and the transfer of ever more power and control to prosecutors.  Finally, mandatory minimum sentences have proven to be ineffective deterring crime.
That last point is perhaps the most common justification for the continued use and expansion of mandatory minimum sentences.  Yet study after study has determined that heavier penalties have little to no deterrent effect on crime.[footnoteRef:1]  In fact, instead of deterring crime, mandatory minimums have primarily served as a means of dramatically increasing incarceration rates throughout the country, including in Virginia.[footnoteRef:2]  [1:  Michael Tonry, “The Mostly Unintended Effects of Mandatory Penalties: Two Centuries of Consistent Findings,” 38 Crime & Just. 65, 101 (2009) (“There is little basis for believing that mandatory penalties have any significant effects on rates of serious crime.”); Paul Hofer, “After Ten Years of Advisory Guidelines, and Thirty Years of Mandatory Minimums, Federal Sentencing Still Needs Reform,” 47 U. Tol. L. Rev. 649, 667 (2016) (“It is … well-established that increases in punishment for a crime do not deter others from committing it, so this purpose can also not justify the amendment.”); Tanya Golash Boza, “Column: 5 charts show why mandatory minimum sentences don’t work,” PBS (Jun. 1, 2017), available at https://www.pbs.org/newshour/politics/5-charts-show-mandatory-minimum-sentences-dont-work (hereinafter “Boza PBS”) (“[E]even after crime rates began to decline, legislators continued passing punitive laws. In fact, some of the most draconian laws were passed in the mid-1990s, long after crime rates had gone down.”)]  [2:  “Virginia Profile,” Prison Policy Initiative (last visited Aug. 7, 2019), available at https://www.prisonpolicy.org/profiles/VA.html (data demonstrates that, since the imposition of mandatory minimum sentences in the 1980s, Virginia’s prison and jail incarceration rates have grown dramatically); Hofer at 650 (As a result of the efforts since the 1980s to impose harsher penalties, “[t]he federal prison population grew 400%.  Today, the Federal Bureau of Prisons is the largest prison system in America, and the United States has the highest incarceration rate in the world.”)] 

The increased incarceration rate has been especially harmful to communities of color, who have been disproportionately impacted by mandatory minimum sentences.  Though there may have been some hope initially that mandatory minimum sentences would effectively eliminate racial bias by imposing the same penalties for the same crimes, the reality is that mandatory minimums have increased racial disparity in sentencing.[footnoteRef:3]  [3:  Hofer at 688 (Since the creation of the Sentencing Guidelines in the 1980s, “the gap between the average sentences of African-American and other defendants dramatically widened…. [A]verage sentences for African-Americans soared above the others once the Guidelines and mandatory minimums were in place.”); Crystal Yang, “Free at Last? Judicial Discretion and Racial Disparities in Federal Sentencing,” 44 J. Legal Stud. 75, 75-76 (2015) (“Black defendants are sentenced to 5 months longer in prison than white defendants who commit similar offenses and have similar observable demographic traits and criminal histories.”); Jonathan Yglesias and Ruth Micklem, “How Mandatory Minimums Harm Survivors of Domestic Violence,” Richmond Times Dispatch (May 16, 2019) (Mandatory minimums “are a costly and simplistic tool that removes judicial discretion while disproportionally impacting low-income communities and communities of color.”)] 


All of the harmful effects of mandatory minimums are compounded in Virginia by Jury Sentencing.  Our Commonwealth Attorneys already possess tremendous power.  Commonwealth Attorneys decide who to charge, what to charge, and when to charge.  Very few illegal actions are limited to one and only one offense that can be prosecuted.  In other words, even where there are statutory mandatory minimums, these penalties can be avoided or embraced, depending on the discretion of the Commonwealth Attorney.  As a result of jury sentencing offenses that do not have a statutory mandatory minimum suddenly do if the accused request a jury trial.  This means many felonies in Virginia have a mandatory minimum but only if sentenced by a jury.  
With alarming frequency, jury sentencing and mandatory minimums are used to extort guilty pleas.  The criminal justice system across the country has been transformed into a guilty plea system in large part because of the trial penalty.[footnoteRef:4]   This system—where the prosecutor can manipulate the charge to increase or decrease the likelihood that a mandatory minimum will apply–has given rise to vast disparities between jurisdictions and otherwise similarly situated people.  This is worse in Virginia.  Whether driven by philosophical or political positions, conscious or unconscious bias, or the quality or quantity of resources available to the attorneys involved in the case, this system is a breeding ground for inequities.  Where almost every prosecutor and defense attorney is already overworked, the General Assembly should not further proliferate policies that directly or indirectly incentivize those in power to practice in such a way as to further deprive those accused of crimes the right to their day in court.   [4:  “The Trial Penalty: The Sixth Amendment Right to Trial on the Verge of Extinction and How to Save it,” NACDL, page 5 (2018), available at https://www.nacdl.org/trialpenaltyreport/ (“[O]ver the last fifty years, trial by jury has declined at an ever-increasing rate to the point that this institution now occurs in less than 3% of state and federal criminal cases. Trial by jury has been replaced by a system of [guilty] pleas….”); Hofer at 655-56 (The ability of prosecutors to use mandatory minimums to obtain guilty pleas seems to have created a “trial penalty that in effect punishes offenders for going to trial, not for their crimes or in pursuit of any statutory purpose of sentencing.”)] 

An example of how jury sentencing deprives individuals of their constitutional right to a jury trial can be found in a possession with intent to distribute a controlled substance case. If an accused with no prior criminal record exercises their right to a jury trial they face a mandatory minimum jury sentence of 5 years.  If they plead guilty or are tried by the judge they face a guideline range starting at 7 months and the judge is free to not impose any period of incarceration at all if she chooses.   
History has taught us that this failed experiment which started in the 1980’s, when the use of mandatory minimums significantly expanded, has had a disproportionate impact on the African American community, has been a massive cost to taxpayers, and has had no verifiably positive impact on public safety.[footnoteRef:5]  Most of the proposed mandatory minimum sentences are already permissible sentences and, as such, may be imposed when appropriate.  The collective fiscal impact of six of the introduced mandatory minimum bills under consideration exceed six million dollars.  [5:   See Boza PBS.] 

Finally, as 95% of those incarcerated will eventually be released, the focus must be to do the least amount of damage to ensure the greatest amount of future success.  That can only be accomplished through individualized sentencing, not one size fits all.  
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